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 1.  TIME:  9:00   CASE#: MSC16-01536 
CASE NAME: GONZALEZ VS. VIKING INDUSTRIAL 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY VIKING INDUSTRIAL CORPORATION, et al. 
* TENTATIVE RULING: * 
 
Hearing required. 

Plaintiff’s requests for judicial notice set forth in his February 17 Request for Judicial 

Notice are granted with respect to Exhibits H, I, and J (authorities from New York State), 

but denied in all other respects, because it is not necessary to formally request judicial notice of 

California reported cases, statutes, or Rules of Court.  As to the February 21, 2017 request 

(i.e., documents taken from the files of this Court in case number MSC07-01623), the requests 

are granted.   

The Court will not consider out-of-court statements reportedly made by officials of the 

New York Bar concerning Mr. Brog’s official status. 

The Court requests that the parties be prepared to address the following issues:  

A threshold requirement of seeking relief from default under the mandatory “attorney 

fault” provision of Code of Civil Procedure section 473(b) is that the attorney in question actually 

was serving as the attorney for the party.  Defendants state, however, that “at no time did 

Defendants state or imply in their moving papers that Timothy Brog was retained by Defendants 

as an attorney.”  (Defendants’ Objection to and Opposition to Plaintiff Favian Gonzales’s Notice 

of Request for Evidentiary Hearing, p. 6, lines 22-23.  See also Defendants’ MPA’s in Support of 

Motion to Set Aside Entry of Default, p. 4:13-17.)  Defendants rely on SJP Limited Partnership v. 

City of Los Angeles (2006) 136 Cal.App.4th 511, 518, which held that this does not require that 

the attorney be the attorney of record in the case in which the motion was filed.  Instead, it 

allowed the declaration to be filed by the moving party’s bankruptcy counsel.  It noted that the 

attorney’s declaration must state that a judgment was entered “against his or her client.”  Thus, 

it held that “[b]y its language, the statute only requires the affidavit be executed by an attorney 

who represents the client[.]”  (Emphasis added.)  It further noted that the purpose of the 

provision is to protect clients from the failures of “the attorneys they hired to defend them.”  

Thus, it would seem that, regardless of Mr. Brog’s licensing status, unless he actually 

represented Defendants, the “attorney fault” provision does not apply in this case.  

If it becomes necessary to reach the issue of Mr. Brog’s status, the following matters 

would need to be resolved: (1) Even if he was “licensed” did his status at the time in question 

allow him to actually give legal advice to a client? (2) Does the New York Bar have continuing 

legal education requirements, did he comply with them, and if not, did that affect his ability to 

practice law? and (3) Was there any agreement that he represented defendants? 

The Court also is concerned that Mr. Brog’s declaration is inadequate, even given the 

very limited showing for an attorney’s declaration of fault.  He states that he “mistakenly 

believed that the answer would not come due until after the scheduled case management 
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conference[.]”  The declaration sets forth no specific facts, e.g., prior experience, a reading of 

the rules, from which the Court could find the declaration to be credible.  Of course, under the 

“attorney fault” provision, an attorney’s neglect or mistake may be inexcusable or unreasonable, 

but it still must be actual.  This is not to suggest that the attorney must provide acceptable 

reasons, because the reasons are generally irrelevant, although it “may sometimes be relevant 

to prove the causal link between the attorney’s conduct and the default[.]”  (Martin Potts & 

Associates, Inc., v. Corsair, LLC (2016) 244 Cal.App.4th 432, 439.)   

Separate from the mandatory “attorney fault” provision, a party may be relieved from 

default where the default was “taken against him or her through his or her mistake, 

inadvertence, surprise, or excusable neglect.”  (Code of Civil Procedure, § 473(b).)  In this 

instance, however, it is uncontroverted that plaintiff’s attorney advised defendants in writing that 

their default would be taken if they did not respond to the complaint.  Moreover, defendants’ 

claimed lack of knowledge of the duty to respond to the complaint is difficult to reconcile with the 

events in the Cemex case.  In that case, they made similar arguments in seeking to aside a 

default, i.e., that they were not aware of the requirements of civil procedure. 

Defendants oppose Plaintiff’s request for an evidentiary hearing.  They should be aware, 

however, that at this point, the Court is inclined to find certain aspects of aspects of the Berry 

and Brog declarations are not credible, specifically (1) whether Mr. Berry truly did not 

understand the existence of a duty to respond to the complaint and (2) whether Mr. Brog 

actually believed that there was no duty to respond to the complaint until after the Case 

Management Conference; (3) whether Brog’s advice was the cause in fact of the default.  

The declarations still must truthfully establish that the attorney’s failure was a “cause in fact” of 

the default, and there is some conflict among the Courts of Appeal on the contours of this test.  

Compare SJP Limited Partnership, supra, 136 Cal.App4th at 519 [statute requires “that the 

attorney’s conduct be a cause in fact of the entry of default…but does not indicated that it must 

be the only cause” [emphasis in original], citing Benedict v. Danner Press (2001) 87 Cal.App.4th 

923, 929, with Lang v. Hochman (2000) 77 Cal.App.4th 1225, 1248 [mandatory provision applies 

“only if the party is totally innocent of any wrongdoing and the attorney was the sole cause of the 

default”] quoted in Rodriguez v. Brill (2015) 234 Cal.App.4th 715.) 

Plaintiff requests fees if the motion is granted.  Such fees would be limited, however, to 

compensatory fees caused by the default and motion to vacate, rather than the entire amount of 

fees incurred in the case to date.  Counsel’s declaration, however, makes no effort to provide 

such a breakdown, which must be done if any fees are to be awarded. 

Counsel are directed to meet and confer concerning whether the motion (not necessarily 

the entire case) can be resolved before the hearing. 
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 2.  TIME:  9:00   CASE#: MSC16-01793 
CASE NAME: GARCIA VS. CONTRA COSTA 
HEARING ON MOTION TO COMPEL RESPONSES TO REQUEST FOR PRODUCTION 
FILED BY CONTRA COSTA COUNTY OFFICE OF EDUCATION 
* TENTATIVE RULING: * 
 
 Defendant Contra Costa County Office of Education moves to compel answers to its 

Requests for Production of Documents, without objections, and for $1,050 in monetary 

sanctions.  The moving papers set forth that the Requests were properly served.  On the date 

that the responses were due (November 28, 2016), Plaintiff requested a three-week extension 

(i.e., to December 19, 2017), which was granted.  Plaintiff did not respond within that time, and 

Defendant agreed to another extension, to December 30, 2016.  As of January 13, 2017, 

Plaintiff still had not responded, and Defendant advised Plaintiff to serve responses without 

objection by January 19, 2017, or a motion to compel, seeking attorney’s fees, costs, and 

sanctions, would be filed.  No responses were served and Defendant filed this motion on 

January 23, 2017. 

 Plaintiff opposes the motion on the ground that on February 10, 2017, she served 

responses.  Thus, she argues, the motion is moot.  The responses make numerous objections, 

in many instances only indicate that Plaintiff is in the process of gathering documents, and 

actually produce relatively few documents.  Plaintiff’s opposition to the motion offers no 

explanation or excuse for the failure to provide responses until after the motion was filed. 

 Plaintiff’s opposition is unavailing for several reasons.  First, the matter is not moot 

because the responses contain objections, and by failing to respond, she has waived her 

objections.  Under CCP section 2031.300(a), a party may be relieved of that waiver where it has 

(1) filed a response in substantial compliance with the code, and (2) “[t]he party’s failure to serve 

a timely response was the result of mistake, inadvertence, or excusable neglect.”  In this case, 

there is no evidence from which the Court could conclude that relief from the waiver is 

permissible.  Second, sanctions are mandatory under section 2031.300(c) where a party 

opposes a motion to compel without substantial justification.  In this case, Plaintiff offers no 

justification either for her opposition or her failure to respond initially.  Indeed, it would be unjust 

not to impose a sanction, because the evidence clearly establishes that the filing of the motion 

was necessary to obtain responses.  Defendant should not bear that cost. 

 The motion to compel responses without objection is granted.  Sanctions of $1,050 

are awarded. 
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 3.  TIME:  9:00   CASE#: MSC16-01793 
CASE NAME: GARCIA VS. CONTRA COSTA 
HEARING ON MOTION TO COMPEL RESPONSES TO INTERROGATORIES 
FILED BY CONTRA COSTA COUNTY OFFICE OF EDUCATION 
* TENTATIVE RULING: * 
 
 Defendant Contra Costa County Office of Education moves to compel answers to its 

Form Interrogatories and Special Interrogatories, without objections, and for $1,050 in monetary 

sanctions.  The moving papers set forth that the Requests were properly served.  On the date 

that the responses were due (November 28, 2016), Plaintiff requested a three-week extension 

(i.e., to December 19, 2017), which was granted.  Plaintiff did not respond within that time, and 

Defendant agreed to another extension, to December 30, 2016.  As of January 13, 2017, 

Plaintiff still had not responded, and Defendant advised Plaintiff to serve responses without 

objection by January 19, 2017, or a motion to compel, seeking attorney’s fees, costs, and 

sanctions, would be filed.  No responses were served and Defendant filed this motion on 

January 23, 2017. 

 Plaintiff opposes the motion on the ground that on February 10, 2017, she served 

responses.  Thus, she argues, the motion is moot.  The responses to the Form Interrogatories 

generally appear to be complete, but in some instances objections are made.  The responses to 

the Special Interrogatories contain more objections.  Plaintiff’s opposition to the motion offers no 

explanation or excuse for the failure to provide responses until after the motion was filed. 

 Plaintiff’s opposition is unavailing for several reasons.  First, the matter is not moot 

because the responses contain objections, and by failing to respond, she has waived her 

objections.  Under CCP section 2030.290(a), a party may be relieved of that waiver where it has 

(1) filed a response in substantial compliance with the code, and (2) “[t]he party’s failure to serve 

a timely response was the result of mistake, inadvertence, or excusable neglect.”  In this case, 

there is no evidence from which the Court could conclude that relief from the waiver is 

permissible.  Second, sanctions are mandatory under section 2030.290(c) where a party 

opposes a motion to compel without substantial justification.  In this case, Plaintiff offers no 

justification either for her opposition for her failure to respond initially.  Indeed, it would be unjust 

not to impose a sanction, because the evidence clearly establishes that the filing of the motion 

was necessary to obtain responses.  Defendant should not bear that cost. 

 The motion to compel responses without objection is granted.  Sanctions of $1,050 

are awarded. 
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 4.  TIME:  9:00   CASE#: MSC16-01793 
CASE NAME: GARCIA VS. CONTRA COSTA 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY CONTRA COSTA COUNTY OFFICE OF EDUCATION 
* TENTATIVE RULING: * 
 
 Defendant Contra Costa County Office of Education’s motion for judgment on the 
pleadings is granted with leave to amend.  Plaintiff’s proposed Second Amended Complaint 
is a sufficient offer of proof that Plaintiff can state one or more statutory bases for her claim 
of negligence.  While Defendant objects to the proposed Second Amended Complaint and 
indicates that it will demur to it, ordinarily, the Court would elect to reserve a consideration of the 
substantive merits of the proposed Second Amended Complaint for future proceedings.  (See 
Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 760 [“we believe that the better course of 
action would have been to allow [the plaintiff] to amend the complaint and then let the parties 
test its legal sufficiency in other appropriate proceedings”].)  In this instance, however, it 
appears that the proposed second amended complaint contains a cause of action (dangerous 
condition on public property), that plaintiff included in the original complaint, but removed from 
the First Amended Complaint after the statutorily-mandated meet and confer process.  Under 
those circumstances, it would not be appropriate to include that cause of action in the second 
amended complaint.  Accordingly, the Second Amended Complaint, when filed, may not include 
that cause of action.    The amended pleading is to be filed and served no later than March 17, 
2017. 
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 5.  TIME:  9:00   CASE#: MSC16-02236 
CASE NAME: CURIEL VS. STONE 
HEARING ON DEMURRER TO COMPLAINT of CURIEL 
FILED BY DARLENE STONE 
* TENTATIVE RULING: * 
 
 Plaintiffs filed their First Amended Complaint on February 21, 2017.  Demurring 
defendant Darlene Stone (“Stone”) objects to the filing because it was not served until February 
22, 2017, one day later than permitted by Code of Civil Procedure section 472(a).  (February 21 
was the last day for filing opposition to the demurrer.)  On January 30, 2017, Plaintiffs filed a 
“Reply to Demurrer to Complaint,” indicating that they would amend the complaint, and while 
they filed the FAC on time, they did not serve it on time. 
 
 The Court notes that the parties were not able to complete the “meet and confer” 
process required by Code of Civil Procedure section 430.41(a) before the demurrer was filed.  
(See Declaration of David Hermelin.)  Under section 430.41(a)(2), however, where the process 
is not completed, the party that intends to demur is required to file a declaration with the Court, 
which results in an automatic thirty-day extension of the time to plead.  That process was not 
followed.  Accordingly, a continuance of the hearing would be required in any event. 
 
 The matter is dropped from the calendar. 
 

  

 6.  TIME:  9:00   CASE#: MSL16-01566 
CASE NAME: CAPITAL ONE VS. FORNOFF 
HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
Granted.  The moving papers establish proper ground for the motion, and there is no opposition. 
 

  

 7.  TIME:  9:00   CASE#: MSL16-03927 
CASE NAME: MIDLAND FUNDING VS. SALAHIFAR 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY MIDLAND FUNDING LLC 
* TENTATIVE RULING: * 
 
 Granted.  At paragraph 3(b) of the Answer to the Complaint, defendant admits 
the allegations of the complaint, without exception.  The only other material in the answer 
is a statement at Paragraph 5, in which defendant states that “I, Mitra Salahifar, am willing 
to pay what I owe Midland Funding LLC to them, making affordable payments over time.”  
Combined with the allegations of the complaint, this is sufficient to entitle plaintiff to judgment 
on the pleadings. 
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 8.  TIME:  9:00   CASE#: MSN16-2316 
CASE NAME: HORNER & SINGER, LLP VS. McDOUGLAS GROUP, INC. 
HEARING ON PETITION TO CONFIRM ATTORNEY-CLIENT FEE 
FILED BY HORNER & SINGER, LLP 
* TENTATIVE RULING: * 
 
 Continued, due to late service.  Service was made on McDouglass Group, Inc. through 
substitute service on February 7 and 8, 2017.  Per CCP § 415.20(a) and (b), substitute service 
“is deemed complete on the 10th day after the mailing.”  Thus, service was complete on 
February 18, 2017, which is fewer than sixteen court days before the hearing, per CCP § 1005. 
(February 8, 2017 would have been the last day.)  Tyler Douglass also was substitute served, 
with the mailing taking place on February 8, 2017.  The matter is continued to April 17, 2017, 
9:00 a.m.  Because service of the Petition appears to be valid, although untimely for this 
hearing, the Respondents need be served only with the notice of the new hearing date. 
  

  

 9.  TIME: 10:00   CASE#: MSP15-01071 
CASE NAME: ESTATE OF RENE MIRANDA 
PROBATE COURT TRIAL RE: PETITION TO DETERMINE DISTRIBUTION RIGHTS 
FILED ON 02/25/16 
* TENTATIVE RULING: * 
 
Probate matter.  Tentative ruling procedure does not apply. 
 

 

 


